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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: MAYOR AND CITY COUNCIL FROM: Councilmember Manh Nguyen

SUBJECT: CERTIFICATION OF THE DATE:  August2,2016
RESULTS OF THE PRIMARY
AND SPECIAL MUNICIPAL
ELECTIONS HELD JUNE 7,
2016
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RECOMMENDATION:

Accept Staff Recommendation, but defer the certification and/or confirmation of the results in the
District 4 contest until such time that the recount and election contest process in the courts under the
California Elections Code has concluded.

BACKGROUND:

We should recognize that in extremely close races, what we have is a de facto tie, and that unless we
have a true mathematical tie, the contest process laid out in the California Elections Code effectively
functions as our tiebreaking mechanism. Recounts and consideration by the courts are a part of this
process. The recount is coming to a close, and the matter is now for the courts to consider (please see
the attached report). Accordingly, we should allow the process to fully run its course before
certifying and/or confirming the results for the District 4 council race.




Report of Ervors and Omissions in Connection with June 7, 2016
Fourth Distriet San Jese City Council Election and Recounts
‘ Prepazed by Bradley W. Heriz, Esq.
Partner, The Sutton Law Firm

Juty 29,2016

Over thegourse of the past several weeks —during the post-clection canvass, the:
automatic recount required by the Board of Supsrvisers, and San Jose City Councilman.
Maﬁh N g:‘w‘gﬁ’s'Vﬁt::#preqaeeted ;ewumi - a_ti 'Esasezi en ?éetai fed nﬂf;,cn i sbq‘év'vatiéfi

c___mtzc_al ._ieg_ai ngcudg_rﬁs i sngegwr,s dﬁSlngd 0 enstite the e g; ity ef the lune’?
2016 Fourth Distriet City Céuncil election have not been followed.

Accordingly, we recommiend that the Santa Clara County Registrar of Voters
dectars thedlectionresulis for the June 7, 2016 San Jose City Council Fousth District
City Council eiectmn to-be undertain anid inconclusive, and thatthe resulsnot be
certified. ‘We further recommend that a new election be condutted between candidates
‘Marth Neuyen and Lan Diep on November 8, 2016.

Among the concetzis We have swith regard to the Integrity of the election arethe
following:

1. Atleastfive instancesiof double voting by individuals i the Fourt
District, where such double votés weie counted, with.nio way of-krmwiﬁgg{fery which:
candidate: chiz votes were recorded.

2, The apparent loss 0f 257 ballots between the certification of the slection.on
July 7,2016 (in which 2,984 alleged undervoles and overvotes were tallied) and the
certification of the gutomatic recount July §4, 2016 (in which 2,727 aLeged undervotes
and-overvetes Were taltied). While niany of these lost ballots may be “ondervotes”™ or
“overvotes” and thus not havean lmpacf-oq the number of ballots cast for the two
candidates, it is impossible to:determine for whom, if anyone, these ballots were cast, nor
‘'has the Registrar’s office provided an explanstion for this extremely large number of
pissing ballots.
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comfort level that ballots-weze duplicated properly and that there was no fraud or other
wrongdoing.

10, Numerousproblems regarding the aceuracy of the serial numbers placcd on the.
voided and duplicated ballots, in-violation of the Manual (at page 9). In this regard, some
serial numbers were not in sequential order (as required), were not present.on the void or
duplicated ballots at all, or repeated themselves; seriously underrmnmg the ballot
duplication process and casting doubt on the-accuracy of the duplications.

11,  Situationsin which duplicate ban'oits.-or»v:dldea/orélggmal ballots'were located but
could not be determmined to correspond with one another.

17.  Admissionsby the Registiar’s office staff on Monday, July 11, 2016 that there
‘was “lots of human error” in connection with the batlot: duplication process.

13,  Numerous. preblems with the tallying of the “partial ballots™ and the placement or
non-placement of an “X” i the field. pertaining to the Fourth District City Council race.
The recordices >ping with regard to the partial baliots was so facking that it is unclear how
many voters wére-eitherdisenfranchised: {because they were ourth District votets but
not.all to vote-for Neuyen or Diép)-or how many illegal votes were fallied.
{because they were not Fourth District voters but were allowed to vote for Nguyen or

Dlep) Aﬂer certail 1 provi isional voters were identi ed as not ’bemo e§1qble to vote in the

s thcet i‘separatedzﬂém t‘-ﬁez’baﬁota suﬁh’th. :

envelope; and because: the Registrar’s staffic /

Fotrth District area of the voided/original provmional.baﬁot, anumber of 1}1003.1 baﬂots :
were counted (but it is unknown if they were tallied for Nguyen or Diep).

14.  Thefailure of the Registiars office to use the best evidence of the voters™intent
by looking (5 the: original ballots; rather than the duphcate ballots, during the recount
‘process:

15. The opening ofat least one provisional ballot envalepe in'such-a way asto identify
& particular voter’s vote, in violation of that voter’s constitutional right to the: privacy-of.
his or her vote.

16.  The processing of what was said to be nearly 1,900 provisional precinet ballots.
from the Fouirth Couneil Disirict on or abouf June 14,2016, and the-fact that this number
is inconsistent with (and 700 ballofs preat than) the: total number of provisiopal ballots
from the Fourth District (1,200). "




y-nmaii envelepe fchat comdmed a comp} eieiy dlfferent name aad-‘

1.7._ At 1east onc Yote ‘%)

an error it the Reglstrar §: efﬁce computer system

18.  'The Registrar’s refusal to:allow those who were officially observing and:
:pa':iﬁbzpatmg in the recount to-_ghgigg_mph.baﬂots,;untﬂ-.zt was pointed out {o the'
Registrar’s office that such refuisal was improper ﬂi‘i(f“r theelection laws:

Although our mvestfgaﬁon is ongolng and we inténd to further examinethe
Registrar’s election processes and procedures in the context of an election contest to be
filed in Santa Claza Superior Court next-week, wewanited to point theseobservations out

to you at this ] 3uh ture.

If we may provide additional information, please confact us.

e LDl il an REARRS e e o e e e nn b 2% e e e s i e _Z (r:,::gg




